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1. Introduction

Let us assume that a retailer from the famous state of Danubia purchases from a
large sports manufacturing company with its seat in Equatioriana sports equipment
in order to re-sell it in his home country. After delivery a third party claims that the
sale of the equipment would violate this party’s intellectual property rights. On the
facts, as clarified in numerous e-mail exchanges, it seems unlikely that this third-
party claim might eventually be upheld in court proceedings, still litigation would not
be easy. Is the Danubian retailer allowed to avoid the contract?

Or let us assume that an engineering company from Mediterraneo purchases water
pumps from an Equatorianian supplier in order to complete an irrigation project for a
client in an obscure state called Oceania. Because the delivered pumps contain
beryllium, the client in Oceania cancels the installation contract. Is the engineering
company entitled to avoid the purchase contract with the supplier if it can use the
pumps for several other projects or simply resell them?

These and many other of Eric Bergsten’s 18 moot problems touch on one of the
CISG’s main characteristics, namely the fact that the CISG aims at keeping the
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contract alive as long as possible in order to avoid the necessity to unwind the
contract. The prime consequence of this is that termination of the contract will only
be available as a remedy of last resort.! In order to achieve this goal, the CISG
primarily relies on the fundamental breach doctrine. Thus, for example, a buyer will
generally only be allowed to terminate the contract if the seller’'s breach was
fundamental (Art. 49(1)(a) CISG); (only) in cases of non-delivery, the buyer can
alternatively resort to the famous “Nachfrist”-doctrine (Art. 49(1)(b) CISG) by giving
the seller a second chance to deliver within an additional period of time, at the
fruitless expiry of which the buyer will be entitled to terminate. Unfortunately the
CISG does not give a really precise definition of the concept of fundamental breach in
Art. 25 CISG. As a consequence, (probably too) much ink has been spilt in academic
writing and case law in trying to define the concept of fundamental breach.? And, of
course,
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thousands of Mooties have struggled with and argued about the concept of
fundamental breach.

The present authors do not intend to add another piece to this impressive list. Rather
attention shall be drawn to a follow-up problem resulting from the ultimaratio-
doctrine: if the CISG does not allow the buyer to avoid the contract (for example
because the breach is not fundamental), may he nevertheless conduct a cover
purchase and claim the price as damages under Art. 45(1)(b) CISG? May the retailer
purchase similar sports equipment and sell it in his home country? May the
construction company purchase different pumps from another producer and install
these substitute goods? And if so: what happens to the original non-conforming
equipment or pumps?

2. Two possible approaches

Allowing the buyer to conduct a cover purchase seems to conflict with the specific
policy considerations of the law of termination — in particular the fundamental
breach requirement, but also the time limits provided for in Art. 49(2) CISG. If the
buyer could conduct a cover purchase and claim the price as damages from the
seller, so the argument goes, he would be placed in the same position as if he had
avoided the contract — although the buyer does not have a right to avoid the
contract.? A strict approach therefore would be not to allow a buyer to make use of
Art. 75’s formula, i.e., not to allow him to calculate his damages based on the costs of
a cover purchase.
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A closer look reveals that the answer needs to be more complex. Doubts are raised
by the fact that under Art. 77 CISG the buyer is obliged to mitigate his damages.
Imagine that in the above-mentioned pumps-case the buyer would lose a USD one
million profit if the irrigation project were cancelled. Imagine further that it would
cost him a mere USD 500,000 to buy new beryllium free pumps in the market — i.e.
that the costs of the cover purchase were lower than the amount of the expected
loss. In such a scenario it seems to be reasonable — and to accord with the seller’s
interest — that the buyer conducts a cover purchase to mitigate his damages by USD
500,000. In fact, the CISG even obliges the buyer to do so: According to Art. 77, the
buyer “must take such measures as are reasonable in the circumstances to mitigate
the loss, including loss of profit, resulting from the breach”.

Against this background Peter Schlechtriem has advocated a more subtle approach to
the issue.* In Schlechtriem’s view the buyer should be able to conduct the cover
purchase and to claim the costs of this cover purchase as damages under Art. 74
CISG. In order not to undermine the CISG’s strict avoidance requirements
Schlechtriem suggests that the buyer, as a general rule, should not be allowed to
reject (or revoke his acceptance of) the non-conforming goods and to refuse to pay
the purchase price, simply because he does not have a right to avoid the contract
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under Art. 49 CISG.> This approach leaves a buyer who has conducted a cover
purchase with both the seller’s non-conforming goods
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and the cover goods. Obviously, when claiming the costs of the cover purchase as
damages from the seller, the buyer must subtract the value of the non-conforming
goods which will remain with him or at his disposition. ® Otherwise he would be
unjustly enriched: he would have bought two deliveries at the price of one.

Thus, at a first glance, Schlechtriem seems to take a position which is fundamentally
different from the strict approach. While the latter would not allow the buyer (who is
not entitled to avoid the contract) to claim the costs of the cover purchase as (direct)
damages under Art. 74 CISG, Schlechtriem would do so.

On a closer analysis, however, the difference between the two positions seems to
dwindle. In fact, in many cases both lines of thought will lead to identical results in
practice, or rather: they should lead to identical results if properly applied.
Schlechtriem in essence allows the buyer to liquidate the cover costs (minus the
value of the non-conforming goods) as a direct damage under Art. 74 CISG. The strict
approach, if correctly applied, would have to reach the same result by another route.
In fact, it appears to be widely accepted in case law and legal writing that the buyer
can claim reimbursement of the costs which he incurs in taking reasonable mitigation
measures as required by Art. 77 CISG.” Thus, while the strict approach would not
allow recovery of the cover costs under Art. 74 CISG as such, it would have to accept
the cover costs in their “disguise” as mitigations costs, provided of course that cover
was reasonable and required under Art. 77 CISG and that the value of the non-
conforming goods which remain with the buyer has to be subtracted. In the pumps-
case this would mean that the buyer is required under Art. 77 CISG to acquire
additional pumps as cover for USD 500.000 and that he could get them reimbursed
as mitigation costs (minus the value of the non-conforming goods).
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On that basis, one might be inclined to regard the above-mentioned controversy as a
typical academic exercise with little practical relevance. This would, however, be a
premature conclusion. In fact, both lines of thought differ in some details which may
very well play an important role in practice. These details will be analysed in the next
part before the paper will turn to specific issues of the calculation of damages.

3. The two crucial differences between both approaches

It is suggested that the two lines of thought which have been outlined above differ
with regard to issues of proof and with regard to the foreseeability rule. The results
of these differences are not only conceptual in nature, but will also have practical
effects. In the present authors’ opinion, an analysis of these differences and their
effects leads to the conclusion that the strict approach should be preferred over
Schlechtriem’s approach.
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3.1. The issue of proof

The strict approach admits the cover costs only through the back door which is
labelled “Art. 77 CISG”, i.e. as the costs for reasonable mitigation measures under
Art. 77 CISG. As a consequence, it is submitted, the buyer needs the key to the back
door. This key lies in the proof that the cover transaction was a required and
reasonable mitigation measure under Art. 77 CISG.2 In order to do so, the buyer
would usually have to prove the damage he would have suffered if he had not taken
the mitigation measure, i.e. if he had not made the cover transaction (the “no-cover-
damage”). Even if one does not require the buyer to give the exact amount, but lets it
suffice that the buyer shows that the no-cover-damage was at any rate larger than
the cover costs, this might mean that the buyer has to reveal his own contracts with
his sub-buyers (to show his profit margin or his liability risk etc.) or that he faces
serious difficulties in proving a potential loss in reputation.
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The approach advocated by Schlechtriem arguably would relieve the buyer from that
type of proof.® As Schlechtriem would regard the cover costs as a head of damages
which is directly recoverable under Art. 74 CISG, the buyer would not have to make
any proof with regard to the back door of Art. 77 CISG, but would simply have to
prove that he made the cover transaction in order to fill the gap that the seller’s
breach (non-conformity) left open.

If the two approaches differ in that point, the question will arise which approach
should be followed. In our opinion, the preferable view is the one taken by the strict
approach. The reason for this submission is the very existence of Art. 75 CISG. That
provision — just like Schlechtriem under Art. 74 CISG — classifies the cover costs
directly and without much ado as recoverable damages, albeit only on the condition
that the buyer rightfully avoids the contract. This leads to a coherent picture: As the
buyer has avoided the contract, he will not be able to keep the non-conforming
goods. His primary loss therefore lies in the fact that he is left without the goods he
was promised by the seller in the contract. On that basis the compensation he can
claim logically should consist in the costs that he has to incur in getting these goods
elsewhere, i.e. in the cover costs. This scenario is, however, not given in the situation
envisaged here, i.e. in the situation where the buyer is not entitled to avoid the
contract; rather, the buyer still has the delivered goods in his possession. In that
situation, the crucial policy rationale behind letting the buyer make the cover
transaction rather appears to be the mitigation aspect. If that is correct, one should
also allocate the issues and burdens of proof according to mitigation principles which
is what the strict approach does.

3.2. The foreseeability requirement

Under the famous foreseeability rule in Art. 74 CISG, damages may not exceed the
loss which the seller foresaw or ought to have foreseen as a possible consequence of
his breach. In other words, the seller is only liable for those heads of damages which
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were foreseeable to him at the time of the conclusion of the contract.'® In contrast,
Art. 75 CISG does not set out such a foreseeability
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requirement in those cases where the buyer rightfully avoids the contract and claims
the costs of a cover purchase as damages.™!

In cases where the buyer is not entitled to avoid the contract, the foreseeability rule
in Art. 74 CISG will apply without any doubts. Again, however, it is submitted that the
two approaches set out above will differ with regard to certain details.

Under the prevailing view, the cover costs would only be relevant through the back
door, i.e. as reasonable mitigation costs within the meaning of Art. 77 CISG. The
foreseeability test would therefore relate to the question whether it would be
reasonable for the buyer to make the cover purchase. This, in turn, depends on
whether the buyer would have suffered a higher loss if he had not made the cover
purchase. Thus, as a result, the foreseeability test would ask whether the seller ought
to have foreseen that his breach would have caused damages to the buyer and that
these no-cover-damages would have been higher than the cover costs.

Under Schlechtriem’s view, the answer is not definitely settled yet. However, as the
cover cost is regarded as a direct head of damage under Art. 74 CISG, it is arguable
that the foreseeability test would simply relate to the question whether it was
foreseeable that the buyer would conduct a cover purchase. In the case of a
commercial buyer (as usually is the case under the CISG), it is arguable that this
usually was foreseeable.'? Of course, one could argue that a reasonable buyer likely
would only make the cover transaction if his risk of liability was higher than the cover
costs, and that, as a consequence, the foreseeability test under the prevailing view
was more or less identical to the foreseeability test under Schlechtriem’s view. It is
submitted, however, that such a line of thought would
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not be entirely convincing: the buyer may make a cover transaction although he does
not know his exact liability risk yet, simply because he planned his production or his
business on receiving the promised goods in a conforming quality and because he
does not want to alter his business plans simply as a result of the seller’s breach.

As with regard to the issue of proof, the answer to the question which of the two
views is preferable should take into account the parallel provision in Art. 75 CISG.
This provision does not require foreseeability. It is submitted that the reason for not
doing so lies in the simple fact that the provision only applies where the buyer has
rightfully avoided the contract. In such a case, the buyer has not received the goods
and it is obvious that he will (usually) have a need to get them elsewhere. In other
words, the occurrence of a cover purchase is more or less “automatically”
foreseeable.!® The situation is different, however, where the buyer has to keep the
(non-conforming) goods, as in the situations discussed in this paper. In these cases
the only “automatically” foreseeable head of damages is the reduction in value that

results from the non-conformity. Everything else, for example a loss of profit, a loss
5
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of reputation or the costs of a cover purchase, may but need not arise. Therefore it
makes sense to subject the claim for damages to a concrete foreseeability analysis.
Such a concrete foreseeability analysis is exactly what the prevailing view requires,
whereas Schlechtriem’s view would — at least arguably — grant damages for the cover
costs “automatically”, as outlined above.

3.3. The conclusion so far

The analysis so far has shown that the preferable solution to the problem is to allow
the buyer to claim damages under Art. 74 for his mitigation costs (minus the value of
the non-conforming goods which he still has). The mitigation costs can be calculated
on the basis of the costs of the buyer’s cover purchase if the buyer can show that the
cover purchase was a reasonable mitigation measure as required by Art. 77 CISG.
Furthermore, this fact must have been foreseeable for the seller under Art. 74, 2™
sentence CISG; according to the prevailing (albeit disputed) opinion, the burden of
proof in that respect lies with the buyer.'* As,
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however, the buyer does not have a right to avoid the contract under Art. 49 CISG
(no fundamental breach), he would have to keep the delivered (non-conforming)
goods. Therefore, so it has been stated so far, the “value” of these goods would have
to be subtracted from the cover costs. This raises the question how the “value” of the
delivered goods should be determined. This issue will be dealt with in the next
section, together with several follow-up issues that are related to it.

4. The “value” of the delivered (non-conforming) goods

The defining feature of the buyer’s situation is that he will be left with two sets of
goods, namely the delivered (non-conforming) goods from his seller, and the goods
he got through his cover purchase.

Let us take an example: the sales contract provides for goods of grade A (price: USD
10,000), but the seller delivers goods of (the lower quality) grade B. The buyer who is
a retailer trades in both grade A and grade B goods. Therefore, it is not unreasonable
to expect him to sell the delivered B-goods in his ordinary course of business. On that
assumption, the breach would not be fundamental if one follows the strict approach
in German and Swiss case law which regards even a severe and not curable breach as
not being fundamental, if the buyer could reasonably be expected to make another
use of the goods (the so-called reasonable use doctrine).’®> The buyer now conducts a
cover purchase by buying A-goods from supplier X for USD 12,000 because he needs
the A-goods to perform other contracts which he has already concluded and which
would create a substantial liability risk in case of non-delivery.

The buyer thus has two sets of goods: the B-goods from the seller and the A-goods
from the cover purchase. He owes the contract price to the seller (USD 10,000)
because he does not have a right to avoid the contract. He also paid USD 12,000 to
the supplier X for the cover purchase. Let us assume that — on the basis of the
approach taken by the present authors —the buyer would be entitled to
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claim reimbursement of the cover-purchase price because the cover purchase was a
reasonable mitigation measure under Art. 77 CISG and prevented higher losses. The
actual loss thus consists in the price for the cover purchase (12,000 €) minus the
“value” of the B-goods delivered by the seller.

Theoretically, the value of the B-goods could be determined either by reference to
the price that the buyer could earn by selling them in his ordinary course of business
(the “sales value”) or by reference to the price that the buyer would have to pay if he
bought B-goods in the market (the “purchase-value”). Presumably, the purchase
value would be lower than the sales value.

It is submitted that regard should be had to the purchase value, but not to the sales
value for the B-goods. If one took the opposite view and referred to the sales value,
one would transfer the profit of the “reasonable use” transaction (i.e. the sale of the
delivered B-goods) from the buyer to the seller and this would not seem appropriate
in light of the fact that it was the seller who breached the contract.

It is further suggested as a general rule that the relevant time for determining the
purchase value is the time when the B-goods were delivered to the buyer. It may,
however, be necessary to make exceptions from this rule in certain cases. One of
these cases would seem to be given if the buyer can show that under ordinary
circumstances he would not have ordered B-goods at the time when the seller made
his delivery and that the market price for ordering B-goods would have been lower at
the time when the buyer would have ordered them. Otherwise the reasonable use
doctrine which requires the buyer to keep the B-goods would have the effect of
forcing upon him a (B-goods) purchase in a high-price period which he would not
have made if the seller had performed his obligations under the contract (for A-
goods) correctly.

In fact, the latter scenario has — in slightly different circumstances, i.e. in a case of
late-delivery — been the subject of the 12t Vis Moot problem. A candy producer from
Mediterraneo ordered 400 metric tons of cocoa beans from an Equatorianian
Commodity exporter. The parties agreed on a delivery between March and May.
When the seller because of an embargo had not undertaken delivery until October
the candy producer ran out of stock. Although he could not avoid the contract for
certain reasons he conducted a cover purchase — unfortunately market prices had
exploded in the meantime. One month after this cover purchase, the embargo was
abolished and the seller delivered his cocoa
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beans — at a time when their market price was at essentially the same level as in
October.

If one subtracted the value of the delivered goods from the cover-purchase price, the
buyer’s loss would be reduced to zero. Yet, the buyer would never have bought the
seller’s 400 tons of cocoa beans in November. After the cover purchase, his stocks

would not have run out until, say, January. Given that by then the price level of cocoa
-
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would have dropped down to normal again, it becomes clear that relying on the
November price would unreasonably disadvantage the buyer. He would be put in a
position as if he had ordered cocoa when prices were at a peak level — which he but
for the seller’s breach would not have done. The value of the (tardy) delivered cocoa
beans therefore should be determined on the basis of the market prices in January as
the time when the buyer would have ordered them.

5. Instead of a conclusion

Rather than presenting a conclusion on the foregoing comments, we would like to
take the opportunity to address one of Eric Bergsten’s greatest achievements, the
Willem C. Vis International Commercial Arbitration Moot. “The Moot” as he uses to
call it, has not only created enthusiasm, friendship and knowledge amongst
thousands of law students, but also immensely enriched the work of law professors
all over the world. For us, the Vis Moot is the best part of our academic activity and
the highlight of the year. If it did not exist, university life would be much less fun.
Thank you!
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